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LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, May 29, 1997.

The PRESIDENT,
The White House.

The PRESIDENT: | have the honor to submit to you, with aview to its transmission to the Senate
for advice and consent to ratification, the Convention Between the United States of America and the
Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income, signed a
Washington on October 2, 1996, ("the Convention") together with a Protocol. Also enclosed for the
information of the Senate is an exchange of notes with an atached Memorandum of Understanding,
which provides clarification with respect to the gpplication of the Convention in specified cases.

This Convention will replace the existing Convention Between the United States of Americaand the
Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income signed at
Washington on May 24, 1951. The new Convention maintains many provisons of the existing
convention, but it also provides certain additiona benefits and updates the text to reflect current tax

treaty policies.

This Convention issimilar to the tax tresties between the United States and other OECD nations. It
provides for maximum rates of tax to be applied to various types of income, protection from double
taxation of income, exchange of information, and rulesto limit the benefits of the Convention to persons
that are not engaged in treaty shopping.

Like other U.S. tax conventions, this Convention provides rules specifying when income that arises
in one of the countries and is attributable to resdents of the other country may be taxed by the country



in which the income arises (the "source" country). In most respects, the rates under the new Convention
are the same as those in many recent U.S. tax treaties with OECD countries.

The maximum rates of tax that may be imposed on dividend and roydty income are generaly the
same asin the current U.S. - Switzerland treaty. Pursuant to Article 10, dividends from direct
investments are subject to tax by the source country at arate of five percent. The threshold criterion for
direct investment has been reduced from 95 percent ownership of the equity of afirm to ten percent
consstent with other modern U.S. tredties, in order to facilitate direct investment. Other dividends are
generaly taxable at 15 percent. Under Article 12, roydlties derived and beneficidly owned by aresdent
of a Contracting State are generally taxable only in that State.

The current convention, at Article 11, provides for afive percent rate of tax by the source country
on mogt interest payments. Interest is exempt from taxation by the country in which the interest arises
under the new Convention. The restrictions on the taxation of royaty and interest income do not apply,
however, if the beneficial owner of theincome is aresident of one Contracting State who carries on
businessin the other Contracting State in which the income arises and the income is attributable to a
permanent establishment in that State. In that Stuation, the income is to be considered either business
profit or income from independent persona services.

The maximum rates of withholding tax described in the preceding paragraphs are subject to the
gtandard anti- abuse rules for certain classes of investment income found in other U.S. tax treaties and
agreements.

The taxation of capital gains, described in Article 13 of the Convention, generdly follows the rule of
recent U.S. tax treaties as well asthe OECD modd. Gains on real property are taxable in the country in
which the property is located, and gains from the sdle of persond property are taxed only in the State of
residence of the sdller, unless attributable to a permanent establishment or fixed base in the other State.
The Convention, a Sections 6 and 7 of Article 13, dso contains rules, found in afew other U.S. tax
tregties, that dlow for adjustments to the timing of the taxation of certain classes of capitd gains. These
rules serve to minimize possible double taxation that could otherwise resuilt.

Article 7 of the new Convention generdly follows the standard rules for taxation by one country of
the business profits of aresdent of the other. The non-residence country's right to tax such profitsis
generdly limited to cases in which the profits are atributable to a permanent establishment located in
that country.

Asdo dl recent U.S. treties, this Convention preserves the right of the United States to impose its
branch profits tax in addition to the basic corporate tax on a branch's business (Article 7). This tax,
which was introduced in 1986, is not imposed under the present treaty. The new Convention, at Article
28, dso accommodates a provision of the 1986 Tax Reform Act that attributes to a permanent
establishment income that is earned during the life of the permanent establishment but is deferred and not
received until after the permanent establishment no longer exigts.



Conggtent with U.S. treaty policy, Article 8 of the new Convention permits only the country of
residence to tax profits from internationd carriage by ships or airplanes. Thisreciproca exemption also
extends to income from the rentd of ships and arcreft if the rental income isincidentd to income from
the operation of shipsor aircraft in internationd traffic. Other income from the rentd of ships or aircraft
and income from the use or rentdl of containers, however, is treated as business profits.

The taxation of income from the performance of persond services under Articles 14 through 17 of
the new Convention is essentialy the same as that under other recent U.S. treaties with OECD
countries. Unlike many U.S. tregties, however, the new Convention, at Article 28, providesfor the
deductibility of cross-border contributions by temporary residents of one State to pension plans
registered in the other State under limited circumstances.

Article 22 of the new Convention contains sgnificant anti-treaty-shopping rules making its benefits
unavailable to persons engaged in treaty shopping. The current convention contains no such anti-treety-
shopping rules.

The proposed Convention aso contains rules necessary for administering the Convention, including
rules for the resolution of disputes under the Convention (Article 25) and for exchange of information
(Article 26). The proposed Convention significantly expands the scope of the exchange of information
between the United States and Switzerland. For example, as elaborated in the Protocol and
Memorandum of Understanding, U.S. tax authoritieswill be given access to Swiss bank information in
cases of tax fraud. The Protocol contains a broad definition of tax fraud that should ensure that more
information will be made avallable to U.S. authorities. Furthermore, the new Convention provides for
information to be provided in aform acceptable for use in court proceedings (Article 26, Section 1).

The Convention would permit the Generd Accounting Office and the tax-writing committees of
Congress to obtain access to certain tax information exchanged under the Convention for use in their
oversight of the adminigration of U.S. tax laws and tregties.

This Convention is subject to ratification. In accordance with Article 29, it will enter into force upon
the exchange of instruments of ratification and will have effect for payments made or credited on or after
the firgt day of the second month following entry into force with respect to taxes withheld by the source
country; with respect to other taxes, the Convention will take effect for taxable periods beginning on or
after thefirgt day of January following the date on which the Convention entersinto force. When the
present convention affords a more favorable result for a taxpayer than the proposed Convention, the
taxpayer may elect to continue to apply the provisions of the present convention, in its entirety, for one
additiona yesar.

This Convention will remain in force indefinitely unless terminated by one of the Contracting States,
pursuant to Article 30. Either State may terminate the Convention by giving at least Ssx months of prior
natice through diplomatic channels.



A Protocol and an exchange of notes with an attached Memorandum of Understanding accompany
the Convention and provide clarification with respect to the gpplication of the Convention in specified
cases. The Protocol, which isan integra part of the Convention, €laorates on the meaning of certain
terms used in the Convention. The exchange of notes, with its attached Memorandum of Understanding,
provides clarification and is submitted for the information of the Senate. It includes examples of the
gpplication of various provisons of the Convention, particularly those concerning the limitation of
benfits.

A technical memorandum explaining in detail the provisons of the Convention will be prepared by
the Department of the Treasury and will be submitted separately to the Senate Committee on Foreign
Redations.

The Department of the Treasury and the Department of State cooperated in the negotiation of the
Convention It has the full gpprova of both Departments.

Respectfully submitted,
(S LYNN E. DAVIS.

LETTER OF TRANSMITTAL
THE WHITE HOUSE, June 25, 1997.
To the Senate of the United Sates:

| transmit herewith for Senate advice and consent to ratification the Convention Between the United
States of America and the Swiss Confederation for the Avoidance of Double Taxation with Respect to
Taxes on Income, signed a Washington, October 2, 1996, together with a Protocol to the Convention.
An enclosed exchange of notes with an attached Memorandum of Understanding, transmitted for the
information of the Senate, provides clarification with respect to the gpplication of the Convention in
gpecified cases. Also transmitted is the report of the Department of State concerning the Convention.

This Convention, which is similar to tax tregties between the United States and other Organization
for Economic Cooperation and Development (OECD) nations, provides maximum rates of tax to be
gpplied to various types of income and protection from double taxation of income. The Convention dso
provides for exchange of information and sets forth rules to limit the benefits of the Convention so that
they are available only to resdents that are not engaged in tresty shopping.

| recommend that the Senate give early and favorable congderation to this Convention and give its
advice and consent to ratification.

(9) WILLIAM J. CLINTON.



NOTES OF EXCHANGE

DEPARTMENT OF STATE
WASHINGTON
October 2, 1996

Excdlency:

| have the honor to refer to the Convention signed today between the United States of Americaand
the Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income and
to the Protocol also signed today which forms an integra part of the Convention and to propose on
behdf of the Government of the United States the following:

In the course of the negotiations leading to the conclusion of the Convention and the Protocol sgned
today, the negotiators devel oped and agreed upon the Memorandum of Understanding that is attached
to this note. The Memorandum of Understanding is a statement of intent setting forth acommon
understanding and interpretation of certain provisions of the Convention reached by the del egations of
the Swiss Confederation and the United States acting on behdf of their respective governments. These
understandings and interpretations are intended to give guidance both to the taxpayers and the tax
authorities of our two countriesin interpreting these provisions.

If the understandings and interpretations in the Memorandum of Understanding are acceptable, this
note and your note reflecting such acceptance will memoriaize the understandings and interpretations
that the parties have reached.

Accept, Excdlency, renewed assurances of my highest consideration.

For the Secretary of State:
(9) Alan Larson
Attachment:
As stated.
The Ambassador of Switzerland
Washington, October 2, 1996
Dear Mr. Secretary,

| have the honor to confirm the receipt of your Note of today's date which reads as follows:

“Excdlency:



| have the honor to refer to the Convention signed today between the United States of Americaand
the Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income and
to the Protocol also signed today which forms an integra part of the Convention and to propose on
behdf of the Government of the United States the following:

In the course of the negotiations leading to the conclusion of the Convention and the Protocol sgned
today, the negotiators devel oped and agreed upon the Memorandum of Understanding that is attached
to this note. The Memorandum of Understanding is a statement of intent setting forth acommon
understanding and interpretation of certain provisions of the Convention reached by the delegations of
the Swiss Confederation and the United States acting on behdf of their respective governments. These
understandings and interpretations are intended to give guidance both to the taxpayers and the tax
authorities of our two countriesin interpreting these provisions.

If the understandings and interpretations in the Memorandum of Understanding are acceptable, this
note and your note reflecting such acceptance will memoriaize the understandings and interpretations
that the parties have reached.

Accept, Excdlency, renewed assurances of my highest consideration.

For the Secretary of Stater”
Attachment:
The Honorable
Warren Christopher
Secretary of State
United States Department of State
Washington, D.C.

| have the honor to inform you that the understandings and interpretations in the Memorandum of
Understanding are acceptable.

Accept, Mr. Secretary, renewed assurances of my highest consideration.

() Carlo Jagmetti

MEMORANDUM OF UNDERSTANDING

1. Inreferenceto subparagraph 1 b) of Article 4 (Resident)




It is understood that the term * government” includes any body, however designated, including
agencies, bureaus, funds, or organizations, that condtitute a governing authority of the Contracting State,
Cantons, States, Municipdlities, or politica subdivisons. The net earnings of the governing authority
must be credited to its own account or to other accounts of the Contracting State, Canton, State,
Municipdity, or politica subdivision with no portion inuring to the benefit of any private person.

The term “government” aso includes a corporation (other than a corporation engaged in commercid
activities), that iswholly owned, directly or indirectly, by a Contracting State, Canton, Stete,
Municipdity or apolitical subdivison, provided (A) it is organized under the laws of the Contracting
State, Canton, State, Municipdity, or politica subdivison, (B) its earnings are credited to its own
account or to other accounts of the Contracting State, Canton, State, Municipdity or political
subdivison with no portion of itsincome inuring to the benefit of any private person and (C) its assets
vest in the Contracting State, Canton, State, Municipdity, or politica subdivision upon dissolution.

The term “government” aso includes a pension trust of a Contracting State, Canton, State,
Municipdity, or apalitica subdivison that is established and operated exclusively to provide pension
benefits to employees or former employees of the Contracting State, Canton, State, Municipdity, or a
politica subdivision provided that the pension trust does not engage in commercid activities.

2. Inreferenceto Article 7 (Business Profits)

It is understood that, in the case of contracts for the survey, supply, ingalation or construction of
industria, commercia or scientific equipment or premises, or of public works, when the enterpriss hasa
permanent establishment, the profits attributable to such permanent establishment shdl not be
determined on the basis of the total amount of the contract, but shal be determined on the basis only of
that part of the contract thet is effectively carried out by the permanent establishment. The profits related
to that part of the contract thet is carried out by the head office of the enterprise shall not be taxablein
the State in which the permanent establishment is situated.

3. Inreference to paragraph 2 of Article 15 (Dependent Personal Services) and to Article 17

(Artistes and Sportsmen)

It is understood that nothing shdl preclude a Contracting State from withholding tax from such
payments according to its domestic laws. However, if according to the provisions of these Articles, such
remuneration or income may only be taxed in the other Contracting State, the firs-mentioned
Contracting State shall make a refund of the tax so withheld upon aduly filed dam. Such daim must be
filed with the tax authorities that have collected the withholding tax within five years after the close of the
caendar year in which the tax was withheld.

4. In reference to subparagraph 1 c) of Article 22 (Limitation on Benefits)

This paragraph provides atest for éigibility for benefits for resdents of one of the Contracting
States that do not qualify for benefits under the other tests of paragraph 1 (because, for example, a
company is not publicly traded, and cannot pass the “ predominant interest” text). Thisis the "active
trade or business' test. In generd, it is expected that if a person qualifies for benefits under one of the
other tests of the paragraph, no inquiry will be made into the person's




qudification for benefits under subparagraph ¢). Upon satisfaction of any of the other tests of paragraph
1, dl income derived by the beneficid owner from the other Contracting State is entitled to treaty
benefits. Under subparagraph c), however, the test is gpplied separately for each item of income. Under
this provison, therefore, a person may receive benefits with respect to one item of income and not with
respect to another.

Under the active trade or business tet, aresident of a Contracting State deriving an item of income
from the other Contracting State is entitled to benefits with respect to that income if that person (or a
person related to that person) is engaged in an active trade or business, as defined in paragraph 7 of the
Protocol, in the firg-mentioned State and the income in question is derived from the other State in
connection with, or isincidentd to, that trade or business.

The active conduct of atrade or business need not involve manufacturing or sales activities but may
instead involve services. However, income that is derived in connection with, or isincidentd to, the
business of making, managing or Imply holding investments for the resdent’s own account generdly will
not qudify for benefits under this provison, whether or not those activities would otherwise condtitute an
active trade or business. Therefore, a company the business of which conssts solely of managing
investments (including group financing) will not be considered to be engaged in an active trade or
business. However, if such company aso engages in activities such as active licenang or leasing that
would otherwise quaify under subparagraph 1 ), it will be entitled to the benefits to the extent provided
therein. The limitation relating to investments does not gpply to banking, insurance or securities activities
carried on by a bank, insurance company or registered securities dealer in the ordinary course of
business. Of course, this rule does not affect the status of investment advisors or others who are actively
conducting the business of managing investments that are beneficidly owned by others.

Income is considered derived "in connection” with an active trade or businessin a Contracting State
if the income-generating activity in the other Contracting State is aline of business which forms a part of,
or is complementary to, the trade or business conducted in the first-mentioned State. The line of
businessin the firs-mentioned State may be “upstream” to that going on in the other State (e.g.,
providing inputs to a manufacturing process that occursin that other State), "downsream” (e.g., sdling
the output of the manufacturer resdent in the other State) or "pardld” (e.g., salling in one Contracting
State the same sorts of products that are being sold by the trade or business carried on in the other
Contracting State).

Income derived from a Contracting State would be considered "incidenta” to the trade or business
carried on in the other Contracting State if the incomeis not produced by aline of business which forms
apart of, or is complementary to, the trade or business conducted in that other Contracting State by the
recipient of theincome, but the production of such income facilitates the conduct of the trade or
businessin that other Contracting State. An example of such "incidentd” income s interest income
earned from the short-term investment of working capital of aresident of a Contracting State in
securitiesissued by personsin the other Contracting State.



An item of income will be congdered to be earned in connection with or to be incidentd to an active
trade or businessin a Contracting State if the resdent claming the bendfitsis itself engaged in business,
or it is deemed to be so engaged through the activities of related persons that are residents of one of the
Contracting States. Thus, for example, aresident in a Contracting State could claim benefits with
respect to an item of income earned by an operating subsidiary in the other Contracting State but
derived by the resident indirectly through a wholly-owned holding company resident in the other
Contracting State and interposed between it and the operating subsdiary.

Income that is derived from arelated party in connection with an active trade or busnessin a
Contracting State must pass an additiona test to quaify for benefits granted by the other Contracting
State. The trade or businessin the firs-mentioned State must be substantia in relation to the activity
carried on by the related party in the other Contracting State that gave rise to the income in respect of
which treaty benefits are being clamed. The subgstantidity requirement is intended to prevent a narrow
case of treaty-shopping abuses in which a company attempts to qualify for benefits by engaging in de
minimis connected business activities that have little economic cost or effect with respect to the
company's business as awhole.

The application of the substantidity test only to income from related parties focuses only on potentia
abuse cases, and does not hamper certain other kinds of non-abugive activities, even though the income
recipient resdent in a Contracting State may be very smdl in reation to the entity generating the income
in the other Contracting State. For example, if asmal U.S. research firm develops a process that it
licensesto avery large, unrdated, Swiss pharmaceutica manufacturer, the sze of the U.S. research firm
would not have to be tested againgt the size of the Swiss manufacturer. Smilarly, asmal U.S. bank that
makes aloan to avery large unrelated Swiss business would not have to pass a substantidity test to
receive treaty benefits under subparagraph c).

The following examples are intended to help clarify how the rules of subparagraph c) are intended to
operate:

Example 1

Facts: P, aholding corporation resident in Switzerland, is owned by three personsthat are
resdents of third countries. P has a participation of 50 percent in the Swiss resdent P-I,
which performs dl of the principa economic functions related to the manufacture and
sde of widgets and nidgets in Switzerland. P, which does not conduct any business
activities, dso owns dl of the stock and debt issued by R-1, a United States
corporation. R-l performs dl of the principa economic functions in the manufacture and
sde of widgets in the United States. R-1 purchases nidgets from P-1. R-1 performs all
of the economic functions for the sde and didribution of nidgets in the United States and
neighboring countries. P-1's activities are subgtantia in comparison to the activities of R-
1



Andyss

Facts:

Andyss

Facts:

Treaty benefits may be obtained by P on the payment of dividends or interest from R-1.
The income received by P from R-1 is derived in connection with P's active and
substantial business (through P-1) in Switzerland. For this purpose, 50 percent of P-1's
activities may be attributed to P since P owns a 50 percent participation in P-1. The
same result would occur if R, awholly owned United States subsidiary of P, owned dl
of the stock and debt of R-1.

Examplell

T, acorporation resident in the United States, is owned by U (10 percent), aU.S.
resdent, and V, W, and X (90 percent), resdents of other countries. T owns the rights
to various internationd franchises that it has acquired, and through its staff in the United
States parforms dl of the principa economic functions and technica support in the
licenaing of the franchisesto regiona corporations. T owns dl of the stock and debt of
T-1, asubsdiary resdent in Switzerland, that owns the right to use related franchises
within Switzerland and neighboring countries. T-I licenses the franchises to Swissand
regiona corporations. T aso owns all of the stock and debt of T-2, asubsidiary
resdent in Switzerland that it acquired severd years ago, that owns only the patent right
for the manufacture of a mgor pharmaceutica product licensed to a corporation
resdent in Switzerland. T's activities are substantial in comparison to the activities of T-I.

Treaty benefits may be obtained by T on the payment of dividends or interest from T-1.
Theincome received by T from T-I is derived in connection with T's active and
subgtantia business of licensing franchises. However, treaty benefits may not be
obtained by T on payments from T-2. Although T has a substantid business for the
licensing of franchises, the income received by T from T-2'slicensing of a
pharmaceutical product is not derived in connection with and isnot incidental to T's
franchise licensing business.

Examplelll

G isacorporation resdent in Switzerland, the stock and debt of which iswhally owned
by F, amgor corporation resdent in athird country. F, directly and through various
subsidiaries located worldwide, manufactures eectronic products. G, through its staff
and fadilitiesin Switzerland, performs al of the principa economic functions for the
worldwide distribution and marketing of products manufactured by F. G ownsdl of the
stock and debt of H, a subsidiary resdent in the United States. H purchases the
electronic products manufactured by F and its subsidiaries from G, F or other F
subgdiaries and digtributes those products in the United States and neighboring
countries. H aso arranges in the United States advertisements and warranty coverage
for products manufactured by F and its subsdiaries. G dso owns dl of the stock and
debt of | and J, subsidiaries resdent in the United States that are engaged in the



Andyss

Facts:

Andyss

Facts:

Andyss

manufacturing of eectronic products (1) and the ownership and development of
resdentid housing (J). G's activities are substantia in comparison to the activities of H.

Treety benefits may be obtained by G on the payment of dividends or interest from H
and |. Theincome recelved by G from H is derived in connection with G's active and
substantia distribution business because H's business forms a part of G's business. The
income received by G from | is derived in connection with G's active and subgtantia
distribution business because the manufacturing business of | is complementary to G's
digtribution business. However, treaty benefits may not be obtained by G on the
payments of dividends or interest from J because any income received by G from Jis
not derived in connection with or incidenta to G's distribution business.

Example IV

V, aresdent of acountry that does not have atreaty with Switzerland, wants to acquire
aSwissfinancid inditution. However, since its country of residence has no tax tresty
with Switzerland, any dividends generated by the investment would be subject to a
Swisswithholding tax of 35 percent. V establishes a U.S. corporation with one officein
asmdl town to provide investment advice to loca residents. That U.S. corporation
acquires the Swiss financid inditution with capital provided by V.

The Swiss source income is generated from business activitiesin Switzerland related to
the investment advisory business conducted by the U.S. parent. However, the
subgtantidity test would not be met in this example, so the dividends would remain
subject to withholding in Switzerland a arate of 35 percent rather than the 5 percent
rate provided by Article 10 of the Convention.

ExampleV

United States, United Kingdom and French corporations create a joint venture to make
amarket in over-the-counter derivative insruments, which isin the form of a Ddlavare
limited ligbility company thet is treated as a partnership for U.S. tax purposes. The joint
venture establishes a Swiss financia ingtitution in order to market derivative financid
ingdruments to Swiss customers. The Swiss inditution pays dividends to the joint
venture.

Under Article 4, only the U.S. partner isaresident of the United States for purposes of
the treaty. The question arises under this treaty, therefore, only with respect to the U.S.
partner's share of the dividends. If the U.S. partner meets the predominant interest or
the public trading tests of subparagraph 1 €) or f) it is entitled to benefits without
reference to subparagraph 1 ) . If not, the U.S. partner's share of the dividends would
be digible for benefits under subparagraph 1 ¢). The determination of treaty benefits



available to the United Kingdom and French partners will be made under the Swiss
treaties with the United Kingdom and France.

Example VI

Facts: A Swiss corporation, a German corporation and a Belgian corporation creste a joint
venture in the form of a Swiss resident corporation in which they take equa
shareholdings. The joint venture corporation engages in an active manufacturing business
in Switzerland. Income derived from that business that is retained as working capitd is
invested in short-term U.S. debt instruments so that it is available when needed for use
in the business.

Andyss The interest would be eigible for treaty benefits. Interest income earned from short-term
investment of working capitd isincidenta to the businessin Switzerland of the Swiss
joint venture corporation.

5. Inreference to subparagraph 1 €) of Article 22 (Limitation on Benefits

It is understood that a company is described in clause i) of subparagraph 1 €) of Article 22 within
the meaning of clauseii) of subparagraph 1 €) of Article 22 only if that company is aresident of one of
the Contracting States that is entitled to the benefits of the Convention by reason of clausei) of
subparagraph 1 €) of Article 22.

6. Inreference to subparagraph 1 f) of Article 22 (Limitation on Benefits)
The following examples demondrate the manner in which Article 22, subparagraph 1 f) may be

applied:

Example|

Facts: All of the stock of aU.S. resdent company isowned by aU.S. individua. The stock is
worth 100x and the company pays a dividend each year of approximately 10x. The
company has outstanding debt of 1000x, dl of which isheld by three members of a
sngle family, none of which is resdent in the United States. The debt pays interest each
year of 100x.

Andyss The U.S. company would not satisfy the requirements of subparagraph 1 ) of Article
22 of the Convention because the debt represents a predominant interest in the
company, the ultimate beneficia owners of which are persons who are not residents of
the United States Therefore, the U.S. company will be entitled to the benefits of the
Convention only if it qualifies under some other provision of Article 22.



Facts:

Andyss

Facts:

Andyss

Facts:

Exanplell

Anindividua who isnot aresdent of the United States owns 49% of the stock of a
U.S. company that holds passive investmentsin other companies; the other 51% of the
gtock in the company is owned by severa unrdated U.S. individuas. The non-resident
individua aso has a contract to provide investment advice to the company under which
theindividud isto receive |0x each year, regardiess of the profits of the company. The
company's gross profits are agpproximately 60x each yesr.

Whether the non-resident individua has a predominant interest in the U.S. company will
depend on whether |0x is an arm's length remuneration for the services. If I0x isarm's
length remuneration, then the payments are not taken into account for purposes of
determining whether the individud has a predominant interest in the company. Asa
result, because U.S. individuas own amgjority of the stock in the company, the
company would qudify for benefits under Article 22, subparagraph 1 f). If the
remuneration is not arm's length, then the non-resident individua would have a
predominant interest in the company when the service payments are combined with his
equity interest and the company would not be entitled to benefits under Article 22,

subparagraph 1 1).
Examplelll

Assume the same facts asin Example 11, except that the individua does not have an
investment contract with the U.S. company and performs only nomind, if any, service.
Nevertheless, each year the company sends the individua a check equd to 50% of the
company's gross profits as a“bonus’ for “ services rendered”.

The U.S. company would not satisfy the requirements of subparagraph 1 f) of Article
22 of the Convention because the factsindicate thet, even though the individua owns
less than 50% of the stock of the company and does not have a contract to provide
sarvices, heinfact isthe ultimate beneficid owner of a predominant interest in the
company. Therefore, the U.S. company will be entitled to the benefits of the Convention
only if it quaifies under some other provison of Article 22.

Example IV

A sngle Swissresident individual owns 100% of the stock of a Swiss company. The
stock of the Swiss company isworth 100x. The Swiss company's only asset isalicense
for the worldwide rights to a product devel oped by a corporation organized in a
jurisdiction that does not have atax treaty with the United States. The Swiss company
licenses those rights to companies throughout the world, including to a U.S. corporation.
The Swiss company receives 100x each year in royalties. It pays 95x in roydties, which
isan am'slength rate, to the licensor.



Andyss

Facts:

Andyss

The Swiss company would not satisfy the requirements of subparagraph 1 f) of Artide
22 of the Convention because the license represents a predominant interest in the
company, the ultimate beneficia owners of which are persons who are not residents of
Switzerland. Therefore, the Swiss company will be entitled to the benefits of the
Convention only if it quaifies under some other provision of Article 22.

ExampleV

A Swissindividua and a corporation organized in ajurisdiction that does not have a tax
treaty with the United States create ajoint venture in the form of a partnership organized
in Switzerland. The partnership provides management consulting services to unrelated
companies. The Swissindividua owns 60 percent of the joint venture and the
corporation owns 40 percent of the joint venture. The joint venture's debt is held by
Swiss banks and its only sgnificant contract iswith the Swiss individud who isto
provide the consulting services. The Swiss partnership receives fees from the United
States for providing management consulting services aswell asinterest and dividends
that are unrelated to the consulting business.

Under Article 4, the Swiss partnership isaresident of Switzerland for purposes of the
treaty because the worldwide income of the partnership is subject to tax in Switzerland
(albeit in the hands of the partners). Accordingly, the predominant interest test is gpplied
a theleve of the partnership. Because the Swiss individud is the ultimate beneficid
owner of apredominant interest in the partnership as aresult of its 60% ownership
interest, the income earned by the partnership is entitled to treaty benefits pursuant to

paragraph 1 f).

7. Inreferenceto paragraph 6 of Article 22 (Limitation on Bengfits)

a) It isunderstood that a company resdent in one of the Contracting States will be

granted the benefits of the Convention under paragraph 6 of Article 22 with respect to the
income it derives from the other Contracting Sate if:

i) the ultimate beneficia owners of 95 percent or more of the aggregate vote
and vaue of dl of its shares are seven or fewer personsthat are residents of a member
State of the European Union or of the European Economic Areaor a party to the North
American Free Trade Agreement that meet the requirements of subparagraph 3 b) of
Article 22; and

i) the amount of the expenses (including payments for interest or roydties, but
not payments at arm's length for the purchase or use of or the right to use tangible
property in the ordinary course of business or remuneration at arm's length for services)
deductible from grossincome that are paid or payable by the company for its preceding
fiscal period (or, inthe case of itsfirgt fiscal period, that period) to personsthat are
neither U.S. citizens nor residents of amember state of the European Union or of the
European Economic Area or a party to the North American Free Trade Agreement that



meet the requirements of subparagraph 3 b) of Article 22 isless than 50 percent of the

gross income of the company for that period.

b) However, acompany otherwise entitled to benefits under subparagraph @) shdl not
be entitled to the benefits of the Convention if that company, or a company that controls such
company, has outstanding a class of shares:

i) theterms of which, or which is subject to other arrangements that entitle its
holders to a portion of the income of the company derived from the other Contracting

State that is larger than the portion such holders would receive absent such terms or

arangements, and

i) 50 percent or more of the vote or vaue of which is owned by personswho
are naither U.S. citizens nor resdents of a member state of the European Union or of
the European Economic Areaor a Party to the North American Free Trade Agreement

that meet the requirements of subparagraph 3 b) of Article 22.

Thus, for example, if 100% of the common stock of aU.S. company (representing 100 percent of the
voting power in, and 95 percent of the vaue of, the company) was owned by a Canadian company, it
generaly would be entitled to benefits under subparagraph a) with respect to its Swiss source income,
assuming that it met the base erosion test of clause @) ii). However, if the remaining five percent of the
vaue of the company conssted of a class of stock that paid dividends determined by reference to the
income derived from the U.S. company's Swiss subsidiary (sometimes known as “tracking” or
“aphabet” stock) and 50 percent or more of the vaue (or vote, if relevant) of the class of stock were
held by resdent of athird country that does not have a double tax treaty with Switzerland, the U.S.
company would not be entitled to benefits under this paragraph as aresult of the application of
subparagraph b).

8. Inreferenceto Article 26 (Exchange of Information)

a) The definition of tax fraud applicable for purposes of Article 26 of this Convention
shall apply in cases where a Contracting State may need to resort to other legal means
gpplicable to mutua ass stance between the Contracting States in mattersinvolving tax fraud,
such asthe Swiss Federd Law on Internationd Mutud Assstance in Crimind Matters of 20
March, 1981, in order to obtain certain types of assistance, such as the deposition of witnesses.

b) The term "records or documents' used in Article 26 is an dl-inclusive term covering
al forms of recorded information whether held by public or private individuas or entities.

) Persons or authorities to whom information is disclosed in accordance with
paragraph 1 of Article 26 may disclose the information in public court proceedings or in judicia
decisons.

d) It is understood that in cases of tax fraud Swiss banking secrecy does not hinder the
gathering of documentary evidence from banks or its being forwarded under the Convention to
the competent authority of the United States of America.

CONVENTION

BETWEEN THE UNITED STATES OF AMERICA



AND
THE SWISS CONFEDERATION FOR THE AVOIDANCE OF
DOUBLE TAXATION WITH RESPECT TO TAXES ON INCOME

The United States of America and the Swiss Confederation, desiring to conclude a Convention for
the avoidance of double taxation with respect to taxes on income, have agreed as follows:

ARTICLE 1
Persona Scope

1. Except as otherwise provided in this Convention, this Convention shal gpply to personswho are
resdents of one or both of the Contracting States.

2 Notwithstanding any provision of this Convention except paragraph 3 of this Article, the United
States may tax a person who is trested as a resdent under its taxation laws (except where such person
is determined to be aresdent of Switzerland under the provisions of paragraphs 3 or 4 of Article 4
(Resident)) and its citizens (including its former citizens) asif this Convention had not come into effect.

3. The provisions of paragraph 2 shal not affect:

a) the benefits conferred by the United States under paragraph 2 of Article9
(Associated Enterprises), paragraphs 6 and 7 of Article 13 (Gains), Articles 23 (Relief from
Double Taxation), 24 (Non-Discrimination), and 25 (Mutua Agreement procedure); and

b) the benefits conferred by the United States under paragraphs 1 and 2 of Article 19
(Government Service and Socid Security), and under Articles 20 (Students and Trainees) and
27 (Members of Diplomatic Missions and Consular Posts) and paragraph 4 of Article 28
(Miscelaneous), upon individuals who are neither citizens of, nor have immigrant satusin, the
United States.

ARTICLE 2
Taxes Covered

1. This Convention shdl gpply to taxes on income imposed on behdf of a Contracting State.

2. The exigting taxes to which the Convention shdl apply are:
a) in Switzerland: the federd, cantona and communal taxes on income (total income,
earned income, income from property, business profits, etc.);
b) in the United States: the Federa income taxes imposed by the Internd Revenue
Code and the excise taxes imposed on insurance premiums paid to foreign insurers and with
respect to private foundations. The Convention shdl, however, gpply to the excise taxes
imposed on insurance premiums paid to foreign insurers only to the extent that the risks covered



by such premiums are not reinsured with a person not entitled to the benefits of this or any other
Convention which provides exemption from these taxes.

3. The Convention shdl apply dso to any identica or substantidly similar taxes which are imposed
after the date of sgnature of the Convention in addition to, or in place of, the exigting taxes. The
competent authorities of the Contracting States shal notify each other of any significant changes which
have been made in their repective taxation laws.

ARTICLE3
Generd Definitions

1. For the purposes of this Convention, unless the context otherwise requires:

a) the term “person” includes an individua, a partnership, a company, an edtate, atrust
and any other body of persons,

b) the term "company"” means any body corporate or any entity which istrested asa
body corporate for tax purposes under the laws of the Contracting State in which it is
organized;

c) the terms “enterprise of a Contracting State” and "enterprise of the other Contracting
State’' mean respectively an enterprise carried on by aresident of a Contracting State and an
enterprise carried on by aresdent of the other Contracting State;

d) the term "nationds’ means.

i) dl individuas possessing the naiondity (i.e,, citizenship, in the case of the

United States) of a Contracting State; and

ii) al lega persons, partnerships and associations deriving their status as such
from the laws in force in a Contracting State;

€) the term "internationa traffic" means any trangport by a ship or arcraft, except when
such transport is solely between places in the other Contracting State;

f) the term " competent authority” means:

i) in Switzerland: the Director of the Federd Tax Adminidration or his
authorized representative; and
i) in the United States: the Secretary of the Treasury or his delegate;

) the term " Switzerland" means the Swiss Confederation;

h) the term "United States' means the United States of America, but does not include
Puerto Rico, the Virgin Idands, Guam, or any other United States possession or territory.

2. Asregards the gpplication of the Convention by a Contracting State any term not defined therein
shdl, unless the context otherwise requires or the competent authorities agree to a common meaning
according to the provisons of Article 25 (Mutua Agreement Procedure), have the meaning which it has
under the laws of that State concerning the taxes to which the Convention gpplies.



ARTICLE 4
Resdent

1. For the purposes of this Convention, the term "resident of a Contracting State” means.

a) any person who, under the laws of that State, isliable to tax therein by reason of his
domicile, resdence, nationdity, place of management, place of incorporation, or any other
criterion of asmilar nature, except that a United States citizen or dien lawfully admitted for
permanent residence (a"green card” holder) who is not aresident of Switzerland by virtue of
this paragraph or paragraph 5 shdl be considered to be aresident of the United States only if
such person has a substantial presence, permanent home or habitual abode in the United States;
if, however, such personis aso aresdent of Switzerland under this paragraph, such person dso
will be treated as a United States resident under this paragraph and such person's satus shadl be
determined under paragraph 3;

b) the Government of that State or a political subdivision or loca authority thereof or
any agency or ingrumentdity of any such Government, subdivision or authority;

) i) apengon trust and any other organization established in that State and

maintained exclusvely to administer or provide pensons, retirement or employee

benefits, that is established or sponsored by a person resident in that State under this

Article; and

i) a not-for-profit organization established and maintained in that State for
religious, charitable, educationd, scientific, culturd or other public purposes,
that by reason of its nature as such is generaly exempt from income taxation in that State; or

d) apartnership, edtate, or trust, but only to the extent that the income derived by such
partnership, etate, or trust is subject to tax in that State in the same manner as the income of a
resdent of that State, either in its hands or in the hands of its partners or beneficiaries.

2. Notwithstanding paragraph 1, the term "resident of a Contracting State" does not include any
person who is lidble to tax in that State in respect only of income from sources in that State.

3. Where by reason of the provisons of paragraph 1 an individud is aresident of both Contracting
States, then his status shal be determined as follows:

a) he shall be deemed to be aresident of the State in which he has a permanent home
avalableto him; if he has a permanent home available to him in both States, he shdl be deemed
to be aresident of the State with which his persona and economic relations are closer (center of
vitd interests);

b) if the State in which he has his center of vita interests cannot be determined, or if he
has no permanent home available to him in either State, he shall be deemed to be aresident of
the State in which he has an habitua abode;

¢) if he hasan habitua abode in both States or in neither of them, he shall be deemed to
be aresdent of the State of which heisandiond;

d) if heisanationd of both States or of neither of them, the competent authorities of the
Contracting States shdl settle the question by mutua agreement.



4 Where by reason of the provisions of paragraph 1 a person other than an individud is aresdent
of both Contracting States, such person shdl be treated as aresident only if and to the extent that the
competent authorities of the Contracting States o agree pursuant to Article 25 (Mutual Agreement
Procedure), including paragraph 6 thereof.

5. Anindividua who would be aresdent of Switzerland by reason of the provisions of paragraphs
1 and 3, but who dects not to be subject to the generally imposed income taxes in Switzerland with
respect to al income from sources in the United States, shall not be considered aresident of
Switzerland for the purposes of this Convention.

ARTICLES
Permanent Edtablishment

1. For the purposes of this Convention, the term * permanent establishment” means a fixed place of
business through which the business of an enterpriseiswholly or partly carried on.

2. The term “ permanent establishment” shdl include especidly:
a) aplace of management;
b) abranch;
c) an office;
d) afactory;
€) aworkshop; and
f) amine, an oil or gaswdl, aquarry or any other place of extraction of naturd
resources.

3. A building site or congtruction or ingdlation project, or an ingdlation or drilling rig or ship used
for the exploration or development of natural resources, congtitutes a permanent establishment only if it
lasts more than twelve months.

4. Notwithstanding the preceding provisions of this Article, the term * permanent establishment” shdl
be deemed to include:

a) the use of facilities soldly for the purpose of storage, display or delivery of goods or
merchandise belonging to the enterprise;

b) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of storage, display or ddivery;

¢) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of processing by another enterprise;

d) the maintenance of afixed place of business solely for the purpose of purchasing
goods or merchandise or of collecting information for the enterprise;

€) the maintenance of afixed place of business solely for the purpose of carrying on, for
the enterprise, advertisng, the supply of information, scientific research, or other activitieswhich
have a preparatory or auxiliary character;



f) the maintenance of afixed place of busness solely for any combination of the
activities mentioned in subparagraphs a) to €) of this paragraph, provided that the overal activity
of the fixed place of business resulting from this combination is of a preparatory or auxiliary
character.

5. Notwithstanding the provisions of paragraph 1 and 2, where a person - other than an agent of an
independent status to whom paragraph 6 applies - is acting on behdf of an enterprise and has, and
habitually exercises, in a Contracting State an authority to conclude contracts in the name of the
enterprise, that enterprise shal be deemed to have a permanent establishment in that State in respect of
any activities which that person undertakes for the enterprise, unless the activities of such person are
limited to those mentioned in paragraph 4 which, if exercised through afixed place of business, would
not make this fixed place of business a permanent establishment under the provisions of that paragraph.

6. An enterprise shall not be deemed to have a permanent establishment in a Contracting State
merely because it carries on business in that State through a broker, general commission agent or any
other agent of an independent status, provided that such persons are acting in the ordinary course of
their business.

7. Thefact that a company which is aresident of a Contracting State controls or is controlled by a
company which isaresident of the other Contracting State, or which carries on business in that other
State (whether through a permanent establishment or otherwise), shdl not of itsdf condtitute either
company a permanent establishment of the other.

ARTICLEG6
Income from Redl Property

1. Income derived by aresident of a Contracting State from red property (including income from
agriculture or forestry) Stuated in the other Contracting State may be taxed in that other State.

2. Theterm "red property” shdl have the meaning which it has under the law of the Contracting
State in which the property in question is Stuated. The term shdl in any case include property accessory
to red property, livestock and equipment used in agriculture and forestry, rights to which the provisons
of generd law respecting landed property apply, usufruct of real property and rights to variable or fixed
payments as consderation for the working of, or the right to work, mineral deposits, sources and other
natural resources; ships and aircraft shall not be regarded as red property.

3. The provisons of paragraph 1 shdl apply to income derived from the direct use, letting, or usein
any other form of red property.

4. The provisons of paragraphs 1 and 3 shdl aso apply to the income from real property of an
enterprise and to income from red property used for the performance of independent persond services.



5. A resident of a Contracting State who is subject to tax in the other Contracting State on income
from real property Stuated in the other Contracting State may, subject to the procedures of the
domedtic law of the other Contracting State, €lect to compute the tax on such income on a net basis as if
such income were attributable to a permanent establishment or afixed base in such other State. Any
such ection shall be binding for taxable years as provided by the domestic law of the Contracting State
in which the property is Stuated.

ARTICLE 7
Business Profits

1. The business profits of an enterprise of a Contracting State shall be taxable only in that State
unless the enterprise carries on business in the other Contracting State through a permanent
edtablishment situated therein. If the enterprise carries on business as aforesaid, the profits of the
enterprise may be taxed in the other State but only so much of them as is attributable to that permanent
establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State carries on
business in the other Contracting State through a permanent establishment Situated therein, there shdl in
each Contracting State be atributed to that permanent establishment the business profits which it might
be expected to make if it were a digtinct and independent enterprise engaged in the same or smilar
activities under the same or smilar conditions and which shdl include only those profits derived from the
assets or activities of the permanent establishment.

3. In determining the business profits of a permanent establishment, there shdl be dlowed as
deductions expenses which are incurred for the purposes of the permanent establishment, including a
reasonable dlocation of executive and generd administrative expenses, research and devel opment
expenses, interest, and other expensesincurred for the purposes of the enterprise asawhole (or the
part thereof which includes the permanent establishment), whether incurred in the State in which the
permanent establishment is Situated or €l sewhere.

4. Insofar as it has been customary in a Contracting State to determine the business profits to be
attributed to a permanent establishment on the basis of an apportionment of the tota profits of the
enterprise to its various parts, nothing in paragraph 2 shal preclude that Contracting State from
determining the profits to be taxed by such an gpportionment as may be customary; the method of
gpportionment adopted shall, however, be such that the result shall be in accordance with the principles
contained in the other paragraphs of this Article.

5. No business profits shdl be attributed to a permanent establishment by reason of the mere
purchase by that permanent establishment of goods or merchandise for the enterprise.



6. For the purposes of the preceding paragraphs, the business profits to be attributed to the
permanent establishment shdl be determined by the same method year by year unlessthere is good and
sufficient reason to the contrary.

7. Where business profits include items of income which are dedlt with separatdly in other Articles
of the Convention, then the provisions of those Articles shdl not be affected by the provisons of this
Article

8. For the purposes of this Convention, the term "business profits' includes income derived from the
rental of tangible movable property and the renta or licensing of cinematographic films or works on film,
tape, or other means of reproduction for use in radio or televison broadcasting.

ARTICLE8
Shipping and Air Transport

1. Profits of an enterprise of a Contracting State from the operation in internationd traffic of shipsor
arcraft shdl be taxable only in that State.

2. For the purposes of this Article, profits from the operation of ships or aircraft in internationa
traffic include profits derived from the rentd of ships or arcraft if such rental profits are incidentd to
other profits described in paragraph 1.

3. The provisons of paragraph 1 shdl aso apply to profits from the participation in a pool, ajoint
business or an internationd operating agency.

ARTICLE9
Associated Enterprises

1. Where
a) an enterprise of a Contracting State participates directly or indirectly in the
management, control or capital of an enterprise of the other Contracting State, or
b) the same persons participate directly or indirectly in the management, control or
capital of an enterprise of a Contracting State and an enterprise of the other Contracting State,
and in ether case conditions are made or imposed between the two enterprisesin their commercia or
financid relations which differ from those which would be made between independent enterprises, then
any profits which would, but for those conditions, have accrued to one of the enterprises, but, by reason
of those conditions, have not so accrued, may be included in the profits of that enterprise and taxed
accordingly.

2. a) Where a Contracting State proposes to include in the profits of an enterprise of that
State, and to tax accordingly, profits on which an enterprise of the other Contracting State has



been charged to tax in that other State, the competent authorities of the Contracting States may
consult pursuant to Article 25 (Mutua Agreement Procedure).

b) If pursuant to Article 25 the Contracting States agree on adjustments to the profits of
each such enterprise that reflect the conditions which would have been made between
independent enterprises, then each State shall make the agreed adjustment to the amounts
charged on the profits of each such enterprise.

ARTICLE 10
Dividends

1. Dividends derived and beneficially owned by aresident of a Contracting State may be taxed in
that State.

2 However, such dividends may aso be taxed in the Contracting State in which the dividends arise
according to the laws of that State, but if the beneficia owner of the dividends is aresident of the other
Contracting State, the tax so charged shall not exceed

a) 5 percent of the gross amount of the dividendsif the beneficial owner is a company
which holds directly at least 10 percent of the voting stock of the company paying the dividends;
b) 15 percent of the gross amount of the dividendsin dl other cases.
Subparagraph b) and not subparagraph &) shdl apply in the case of dividends paid by a person which is
aresdent of the United States and which is a Regulated Investment Company. Subparagraph a) shal
not apply to dividends paid by a person which is aresdent of the United States and whichisaRed
Edae Investment Trugt, and subparagraph b) shdl only apply if the dividend is beneficialy owned by an
individua holding an interest of less than 10 percent in the Red Edtate Investment Trust.

This paragraph shal not affect the taxation of the company in respect of the profits out of which the
dividends are paid.

3. Notwithstanding paragraph 2, dividends may not be taxed in the Contracting State of which the
company paying the dividends isaresdent if the beneficid owner of the dividends is aresdent of the
other Contracting State described in subparagraph 4 b) of Article 28 (Miscellaneous) that does not
control the company paying the dividend.

4. Theterm "dividends' as used in this Article means income from shares or other rights, not being
debt-claims, participating in profits, aswell asincome which is subjected to the same taxation trestment
asincome from shares under the law of the Contracting State in which the income arises.

5. The provisons of paragraphs 1 and 2 shdl not apply if the beneficid owner of the dividends,
being aresdent of a Contracting State, carries on business in the other Contracting State of which the
company paying the dividends is a resident, through a permanent establishment Situated therein, or
performsin that other State independent persond services from afixed base Stuated therein, and the



dividends are attributable to such permanent establishment or fixed base. In such a case, the provisons
of Article 7 (Business Prafits) or Article 14 (Independent Persond Services) shdl apply.

6. Where a company is aresident of a Contracting State, the other Contracting State may not
impose any tax on the dividends paid by the company, except insofar as
a) such dividends are paid to aresdent of that other State, or
b) the dividends are attributable to a permanent establishment or afixed base Stuated in
that State.

7. A company that isaresdent of Switzerland and that has a permanent establishment in the United
States, or that is subject to tax on anet basis in the United States on items of income described in
Article 6 (Income from Real Property) or Article 13 (Gains), may be subject in the United Statesto a
tax in addition to the tax alowable under the other provisions of this Convention. Such tax, however,
may beimposed only on

a) the portion of the business profits of the company attributable to the permanent
establishment under this Convention, and
b) the portion of the income referred to in the preceding sentence that is described in
Article 6 (Income from Redl Property) or paragraphs 1 or 3 of Article 13 (Gains),
that represents the "dividend equivaent amount™ of those profits and income; the term "dividend
equivdent amount” shal, for the purposes of this paragrgph, have the meaning that it has under the law
of the United States as it may be amended from time to time without changing the generd principle
thereof.

8. The tax referred to in paragraph 7 shdl not be imposed at a rate exceeding the rate specified in
subparagraph 2 a).

ARTICLE 11
Interest

1. Interest derived and beneficidly owned by aresident of a Contracting State shall be taxable only
in that State.

2. Theterm “interest” as used in this Convention means income from debt-clams of every kind,
whether or not secured by mortgage, and in particular, income from government securities and income
from bonds or debentures, including premiums and prizes attaching to such securities, bonds or
debentures, and including an excess inclusion with respect to aresdud interest in ared estate mortgage
investment conduit. However, the term "interest” does not include income dedlt with in Article 10
(Dividends). Pendty charges for late payment shdl not be regarded as interest for the purpose of this
Convention.



3. The provisons of paragraph 1 shall not apply if the beneficid owner of the interest, being a
resdent of a Contracting State, carries on business in the other Contracting State through a permanent
establishment situated therein, or performsin that other State independent persond services from afixed
base stuated therein, and the interest is attributable to such permanent establishment or fixed base. In
such a case, the provisons of Article 7 (Business Profits) or Article 14 (Independent Persona Services)

shall apply.

4. Where, by reason of a specia relationship between the payer and the beneficid owner or
between both of them and some other person, the amount of the interest, having regard to the debt-
clam for which it is paid, exceeds the amount which would have been agreed upon by the payer and the
beneficid owner in the aosence of such reaionship, the provisions of this Article shdl apply only to the
last-mentioned amount. In such case the excess part of the payment shdl remain taxable according to
the laws of each Contracting State, due regard being had to the other provisions of this Convention.

5. Except as otherwise provided in paragraphs 1 or 3, interest paid by acompany that is aresdent
of a Contracting State may be subject to tax by the other Contracting State only insofar as such interest
is pad by a permanent establishment of such company located in that other State, or out of income
described in Article 6 (Income from Real Property) or paragraph 1 of Article 13 (Gains) that is subject
to tax on anet basisin that other State.

6. The provisons of paragraph 1 shal not apply to

a) interest arising in the United States if the amount of such interest is determined by
reference to receipts, sales, income, profits or other cash flow of the debtor or arelated person,
to any change in the value of any property of the debtor or arelated person or to any dividend,
partnership distribution or smilar payment made by the debtor or a related person, but only to
the extent that the interest does not qudify as portfolio interest under United States law, and

b) an excess inclusion with respect to aresdud interest in an entity that istreated asa
red estate mortgage investment conduit under the law of the United States,

which may be taxed in the United States according to itslaws.

ARTICLE 12
Roydties

1. Roydities derived and beneficidly owned by aresdent of a Contracting State shdl be taxable
only in that State.

2. Theterm “roydties’ as used in this Convention means payments of any kind received as a
congderation for the use of, or the right to use, any copyright of literary, artistic, or scientific work (but
not including motion pictures, or films, tapes or other means of reproduction for usein radio or televison
broadcasting), any patent, trademark, design or model, plan, secret formula or process, or other like
right or property, or for information concerning industrial, commercid, or scientific experience. The term



“roydties’ dso includes gains derived from the aienation of any such right or property which are
contingent on the productivity, use, or disposition thereof.

3. The provisons of paragraph 1 shal not apply if the beneficia owner of the roydties, being a
resdent of a Contracting State, carries on business in the other Contracting State through a permanent
edtablishment situated therein, or performsin that other State independent persond services from afixed
base stuated therein, and the royalties are attributable to such permanent establishment or fixed base. In
such case the provisions of Article 7 (Business Profits) or Article 14 (Independent Personal Services)

shdl gpply.

4. Where, by reason of a specia relationship between the payer and the beneficia owner or
between both of them and some other person, the amount of the roydties, having regard to the use, right
or information for which they are paid, exceeds the amount which would have been agreed upon by the
payer and the person deriving the royatiesin the absence of such relationship, the provisons of this
Article shall gpply only to the last-mentioned amount. In such case, the excess part of the payments shdl
remain taxable according to the law of each Contracting State, due regard being had to the other
provisons of this Convention.

ARTICLE 13
Gans

1. Gainsderived by aresdent of a Contracting State that are attributable to the alienation of red
property situated in the other Contracting State may be taxed in that other State.

2. For the purposes of this Article, the term “red property Situated in the other Contracting State”
shdl indude
a) red property referred to in Article 6 (Income from Redl Property); and
b) shares or other comparable rights in acompany that is aresdent of that other State,
the assets of which consst whally or principally of red property Stuated in that other State, or
an interest in a partnership, trust, or estate, to the extent attributable to red property situated in
that other State.
In the United States, the term includes a“ United States real property interest” as defined in the Internd
Revenue Code as it may be amended from time to time without changing the generd principles thereof.

3. Gainsfrom the dienation of movable property forming part of the business property of a
permanent establishment which an enterprise of a Contracting State has in the other Contracting State or
of movable property pertaining to afixed base available to aresdent of a Contracting State in the other
Contracting State for the purpose of performing independent personad services, including such gains
from the dienation of such a permanent establishment (adlone or with the whole enterprise) or such fixed
base, may be taxed in that other State in accordance with its law.



4. Gains derived by an enterprise of a Contracting State from the dienation of ships or arcraft
operated in internationa traffic shal be taxable only in that State. Gains described in Article 12
(Royadities) shdl be taxable only in accordance with the provisons of Article 12.

5. Gains from the dienation of any property other than that referred to in paragraphs 1 through 4
shdl be taxable only in the Contracting State of which the dienator is aresident.

6. Where aresident of a Contracting State alienates property in the course of an organization,
reorganization, merger or Smilar transaction and profit, gain or income with respect to such dienation is
not recognized for the purpose of taxation in that State, if requested to do so by the person who
acquires the property, the competent authority of the other Contracting State may agree, subject to
terms and conditions satisfactory to such competent authority, to defer the recognition of the profit, gain
or income with respect to such property for the purpose of taxation in that other State until such time
and in such manner as may be stipulated in the agreement.

7. If aresdent of a Contracting State who is subject to income taxation in both Contracting States
on adispostion of property is treated for the purposes of taxation by a Contracting State as having
dienated property and istaxed in that State by reason thereof, and the domestic law of the other
Contracting State at such time does not require or alow the resident to recognize gain or 10ss or
otherwise permits the deferra of the gain or loss, then the resident may eect in his annua return of
income for the year of such dienation to be lidble to tax in the other Contracting State in that year asif
he had, immediately before that time, sold and repurchased such property for an amount equd to itsfair
market vaue at that time. Such an eection shdl apply to al property described in this paragreph that is
dienaed by the resdent in the taxable year for which the eection is made or at any time theregfter.

ARTICLE 14
I ndependent Personal Services

1. Income derived by an individua who isaresdent of a Contracting State in respect of the
performance of persona services of an independent character shal be taxable only in that State, unless
the individua has afixed base regularly available to him in the other Contracting State for the purpose of
performing his activities. If he has such afixed base, that portion of the income attributable to the fixed
base that is derived in respect of services performed in that other State al'so may be taxed by that other
State.

2. In determining the income described in paragraph 1 that is taxable in the other Contracting State
the principles of Article 7 (Business Profits} shdl apply.

ARTICLE 15
Dependent Persona Services




1. Subject to the provisions of Articles 16 (Directors Fees), 18 (Pensions and Annuities) and 19
(Government Service and Socid Security), salaries, wages, and other smilar remuneration derived by a
resdent of a Contracting State in respect of an employment shdl be taxable only in that State unlessthe
employment is exercised in the other Contracting State. If the employment is so exercised, such
remuneration asis derived therefrom may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by aresdent of a
Contracting State in repect of an employment exercised in the other Contracting State shdl be taxable
only in the firg-mentioned Sate if

a) therecipient is present in the other State for aperiod or periods not exceeding in the
aggregate 183 days in any twelve-month period commencing or ending in the taxable year
concerned,

b) the remuneration is paid by, or on behdf of, an employer who is not aresdent of the
other State; and

¢) the remuneration is not borne by a permanent establishment or a fixed base that the
employer hasin the other State.

3. Notwithstanding the preceding provisons of this Article, remuneration described in paragraph 1
that is derived by aresdent of a Contracting State in respect of an employment as a member of the
regular complement of a ship or arcraft operated in internationa traffic shal be taxable only in that
State.

ARTICLE 16
Director’s Fees

Directors fees and other smilar payments derived by aresident of a Contracting State in his
capacity as amember of the board of directors of acompany that is aresdent of the other Contracting
State may be taxed in that other Contracting State.

ARTICLE 17
Artistes and Sportsmen

1. Notwithstanding the provisions of Articles 14 (Independent Persond Services) and 15
(Dependent Persond Services), income derived by aresident of a Contracting State as an entertainer,
such as atheatre, motion picture, radio, or television artiste, or amusician, or as a sportsman, from his
persond activities as such exercised in the other Contracting State may be taxed in that other State,
except where the amount of the gross recelpts derived by such entertainer or sportsman, including
expenses reimbursed to him or borne on his behdf, from such activities does not exceed ten thousand
United States dollars ($10,000) or its equivaent in Swiss francs for the taxable year concerned.

2. Whereincome in respect of activities exercised by an entertainer or a sportsman who isa
resdent of a Contracting State in his capacity as such accrues not to the entertainer or sportsman



himsdf but to another person, that income may be taxed in the Contracting State in which the activities
of' the entertainer or sportsman are exercised, notwithstanding the provisons of Articles 7 (Business
Profits) and 14 (Independent Persona Services), unlessit is established that neither the entertainer or
gportsman nor persons related thereto (whether or not residents of that State) participate directly or
indirectly in the recaipts or profits of that other person in any manner, including the receipt of deferred
remuneration, bonuses, fees, dividends, partnership distributions, or other distributions.

ARTICLE 18
Pensons and Annuities

1. Subject to the provisons of Article 19 (Government Service and Socid Security), pensons and
other smilar remuneration beneficidly derived by aresdent of a Contracting State in consderation of
past employment shall be taxable only in that Sate.

2. Subject to the provisions of Article 19 (Government Service and Socid Security), annuities
derived and beneficidly owned by aresdent of a Contracting State shall be taxable only in that State.
The term “annuities’ as used in this paragraph means a sated sum paid periodicaly a stated tines during
a oecified number of years or for life under an obligation to make the paymentsin return for adequate
and full consideration (other than services rendered).

ARTICLE 19
Government Service and Socid Security

1 a) Sdaries, wages and other smilar remuneration, other than a penson, paid by a
Contracting State or a politica subdivision or aloca authority thereof to an individua in repect
of services rendered to that State or subdivison or authority shal be taxable only in that State.

b) However, such salaries, wages and other smilar remuneration shal be taxable only in
the other Contracting State if the services are rendered in that State and the individud isa
resident of that State who:

i) isanationda of that State; or
i) did not become aresident of that State solely for the purpose of rendering the
Services.

2. a) Any pension paid by, or out of funds created by, a Contracting State or a political
subdivison or aloca authority thereof to an individua in respect of services rendered to that
State or subdivison or authority shdl be taxable only in that State.

b) However, such pension shdl be taxable only in the other Contracting State if the
individud isaresdent of, and anationd of, that State.

3. The provisons of Articles 15 (Dependent Persona Services), 16 (Directors Fees) and 18
(Pensions and Annuities) shal apply to salaries, wages and other smilar remuneration, and to pensions,



in respect of services rendered in connection with abusiness carried on by a Contracting State or a
politica subdivison or aloca authority thereof.

4. Notwithstanding paragraph 2, socia security payments and other public pensions paid by a
Contracting State to an individua who is aresdent of the other Contracting State may be taxed in that
other State. However, such payments may aso be taxed in the first Contracting State according to the
laws of that State, but the tax so charged shal not exceed 15 percent of the gross amount of the
payment.

ARTICLE 20
Students and Trainees

Payments which a student, apprentice, or business trainee, who is or was immediately before vigiting
a Contracting State a resdent of the other Contracting State, and who is present in the first-mentioned
State for the purpose of his full-time education or training, receives for the purpose of his maintenance,
education or training shall not be taxed in that State provided that such payments arise from sources
outside that State,

ARTICLE 21
Other Income

1. Items of income of aresident of a Contracting State, wherever arising, not dedlt with in the
foregoing Articles of this Convention shall be taxable only in that State.

2. The provisions of paragraph 1 shdl not gpply to income other than income from red property as
defined in paragraph 2 of Article 6 (Income from Red Property), if the person deriving the income,
being aresident of a Contracting State, carries on business in the other Contracting State through a
permanent establishment Stuated therein, or performsin that other State independent personal services
from afixed base Stuated therein, and the right or property in respect of which theincomeispadis
effectively connected with such permanent establishment or fixed base. In such case the provisions of
Article 7 (Business Profits) or Article 14 (Independent Persona Services) as the case may be, shdl

oply.

3. The provisons of this Article shall not gpply to income subject to tax by either Contracting State
on wagering, gambling or lottery winnings.

ARTICLE 22
Limitation on Bendfits




1. Subject to the succeeding provisons of this Article, a person that is aresident of a Contracting
State and that derivesincome from the other Contracting State may only claim the benefits provided for
in this Convention where such person:

a) isanindividud;

b) isa Contracting State, a politica subdivison or locd authority thereof, or an agency
or indrumentdity of such State, palitica subdivison or authority;

¢) isengaged in the active conduct of atrade or busnessin the firg-mentioned
Contracting State (other than the business of making, managing or smply holding invesments
for the persons own account, unless these activities are banking, insurance or securities activities
carried on by abank, insurance company or registered securities dedler) and the income
derived from the other Contracting State is derived in connection with, or isincidenta to, that
trade or business,

d) is arecognized headquarters company for a multinationa corporate group;

€) isacompany

1) whose principd class of sharesis primarily and regularly traded on a
recognized stock exchange; or

i) if one or more companies described in clausei) are the ultimate beneficid
owners of a predominant interest in such company;

f) isacompany, trust or estate, unless one or more persons who are not entitled to the
benefits of this Convention under subparagraphs a), b), d), €) or g) are, in the aggregate, the
ultimate beneficid owners of a predominant interest in the form of a participation, or otherwise,
in such company, trust or estate; or

g) isafamily foundation resdent in Switzerland, unless the founder, or the mgority of
the beneficiaries, are persons who are not entitled to the benefits of this Convention under
subparagraph &), or 50 percent or more of the income of the family foundation could benefit
persons who are not entitled to the benefits of this Convention under subparagraph a).

2. Notwithstanding the preceding paragraph, an entity described in paragraph 1 c) of Article4
(Resident) may claim the benefits of this Convention, provided that more than haf of the beneficiaries,
members or participants, if any, in such organization are persons that are entitled, under this Article, to
the benefits of this Convention.

3. a) A company that isaresdent of a Contracting State shal dso be entitled to the
benefits of Articles 10 (Dividends), 11 (Interest) and 12 (Royadties} if:

i) the ultimate beneficid owners of more than 30 percent of the aggregate vote
and vaue of dl of its shares are persons that are resdent in that Contracting State, and
that would qualify for benefits under subparagraphs @), b), d), e), f) or g) of paragraph
1;

i) the ultimate beneficid owners of more than 70 percent of al such sharesare
persons described in subparagraph i) and persons that are residents of member states of
the European Union or of the European Economic Area or parties to the North
American Free Trade Agreement that are described in subparagraph b); and



i) the amount of the expenses deductible from grossincome that are paid or
payable by the company for its preceding fiscal period (or; in the case of itsfirst fisca
period, that period) to persons that would not qualify for benefits under subparagraphs
a), b), d), e), ) or g) of paragraph 1, isless than 50 percent of the gross income of the
company for that period.

b) For purposes of subparagraph @) ii) shares whose ultimate beneficia owner isa
person that is aresdent of amember state of the European Union or of the European Economic
Areaor aparty to the North American Free Trade Agreement will be taken into account only if
such person:

i) isaresdent of a country with which the other Contracting State has a
comprehengve income tax convention and that person is entitled to al of the benefits
provided by the other Contracting State under that convention;

i) would qudify for benefits under paragraph 1 if that person were aresident of
the firg-mentioned Contracting State and if referencesin such paragraph to the fird-
mentioned Contracting State were references to that person's sate of resdence; and

iii) would be entitled to arate of tax in the other Contracting State under the
convention between that person’s country of residence and the other Contracting State
in respect of the particular class of income for which benefits are being claimed under
this Convention, thet is at least as low as the rate gpplicable under this Convention.

4. Notwithstanding the provisons of paragraphs 1 through 3, where an enterprise of a Contracting
State derives income from the other Contracting State, and that income is attributable to a permanent
establishment which that enterprise hasin athird jurisdiction, the tax benefits that would otherwise apply
under the other provisions of the Convention will not gpply to any item of income if the combined tax
that is actudly paid with respect to such income in the first-mentioned State and in the third jurisdiction
islessthan 60 percent of the tax that would have been payable in the firg-mentioned State if the income
were earned in that State by the enterprise and were not attributable to the permanent establishment in
the third jurisdiction. Any dividends, interest or roydties to which the provisons of this paragraph apply
shall be subject to tax at arate that shal not exceed 15 percent of the gross amount thereof. Any other
income to which the provisions of this paragraph apply will be subject to tax under the provisons of the
domestic law of the other Contracting State, notwithstanding any other provison of the Convention. The
provisons of this paragraph shal not apply if:

a) in the case of roydlties, the roydties are received as compensation for the use of, or
the right to use, intangible property produced or developed by the permanent establishment
itsdf; or

b) in the case of any other income, the income derived from the other Contracting State
is derived in connection with, or isincidenta to, the active conduct of atrade or business carried
on by the permanent establishment in the third jurisdiction (other than the business of making,
managing or Smply holding investments for the person's own account, unless these activities are
banking, insurance or securities activities carried on by a bank, insurance company or registered
securities dedler).



5. The competent authorities of the Contracting States shal consult together with aview to
developing a commonly agreed gpplication of the provisions of this Article. The competent authorities
shdll, in accordance with the provisons of Article 26 (Exchange of Information), exchange such
information asis necessary for carrying out the provisons of this Article.

6. A person that is not entitled to the benefits of this Convention pursuant to the provisons of the
preceding paragraphs may, nevertheless, be granted the benefits of the Convention if the competent
authority of the State in which the income arises so determines after consultation with the competent
authority of the other Contracting State.

7.

a) For the purposes of paragraph 1, the term "recognized stock exchange" means:.

i) any Swiss stock exchange on which registered dealings in shares take place;

i) the NASDAQ System owned by the National Association of Securities
Deders, Inc. and any stock exchange registered with the Securities and Exchange
Commission as anationa securities exchange for purposes of the Securities Exchange
Act of 1934;

iii) the stock exchanges of Amsterdam, Frankfurt, London, Milan, Paris, Tokyo
and Vienng, and

iv) any other stock exchange agreed upon by the competent authorities of the
Contracting States.
b) For purposes of subparagraph d) of paragraph 1, a person shall be considered a

recognized headquarters company if:

i) it providesin its state of resdence a subgtantial portion of the overal
supervison and adminigtration of a group of companies, (which may be part of alarger
group of companies), which may include, but cannot be principdly, group financing;

i) the group of companies consists of corporations resdent in, and engaged in
an active busnessin, at least five countries, and the business activities carried on in each
of the five countries (or five groupings of countries) generate at least 10 percent of the
grossincome of the group;

iii) the business activities carried on in any one country other than the
Contracting State of residence of the headquarters company generate less than 50
percent of the grossincome of the group;

iIv) no more than 25 percent of its grossincome is derived from the other
Contracting State;

V) it has, and exercises, independent discretionary authority to carry out the
functions referred to in subparagraph i)

Vi) it is subject to generdly applicable rules of taxation in its country of
resdence; and

vii) the income derived in the other Contracting State elther is derived in
connection with, or isincidenta to, the active business referred to in subparagraph ii).



If the income requirements for being considered a recognized headquarters company
(subparagraphsii), iii), or iv)) are not fulfilled, they will be deemed to be fulfilled if the required retios are
met when averaging the gross income of the preceding four years.

ARTICLE 23
Rdief from Double Taxation

1. In the case of Switzerland, double taxation shal be avoided asfollows:

a) Where aresdent of Switzerland derives income which, in accordance with the
provisons of this Convention, may be taxed in the United States, Switzerland shdl; subject to
the provisions of subparagraphs b), ¢) and d) and paragraph 3, exempt such income from tax;
provided, however, that such exemption shal apply to gainsreferred to in paragraph 1 of
Article 13 (Gains) only if actud taxation of such gainsin the United States is demondtrated.
Switzerland may, in cdculating tax on the remaining income of that resident, gpply the rate of tax
which would have been gpplicableif the exempted income had not been so exempted.

b) Where aresident of Switzerland derives dividends which, in accordance with the
provisons of Article 10 (Dividends), may be taxed in the United States, Switzerland shdl alow,
upon request, and subject to the provisions of subparagraph ¢), ardief to such resdent. The
relief may conss of

i) adeduction from the Swiss tax on the income of that resdent of an amount
equd to the tax levied in the United States in accordance with the provisions of Article

10 (Dividends); such deduction shdl not, however, exceed that part of the Swisstax, as

computed before the deduction is given, which is appropriate to the income which may

be taxed in the United States, or
i) alump sum reduction of the Swisstax; or
iii) apartid exemption of such dividends from Swisstax, in any case condsting
at least of the deduction of the tax levied in the United States from the gross amount of
the dividends.
Switzerland shal determine the gpplicable rdief and regulate the procedure in accordance with the
Swiss provisons relating to the carrying out of internationa conventions of the Swiss Confederation for
the avoidance of double taxation.

¢) Where aresdent of Switzerland derives income

i) described in paragraph 2 of Article 10 (Dividends) or paragraph 6 of Article
11 (Interest) which is not entitled to any reduction in U.S. withholding tax pursuant to
those provisions, or

i) which may be taxed in the United States in accordance with the provisons of

Article 22 (Limitation on Benefits)

Switzerland shdl alow the deduction of the tax levied in the United States from the gross amount of
such income,

d) Where aresdent of Switzerland derives payments that may be taxed by the United
States pursuant to paragraph 4 of Article 19 (Government Service and Socia Security),
Switzerland shdl provide ardief to such resident consisting of a deduction equd to the tax



levied in the United States, plus an exemption equa to one-third (1/3) of the net amount of such
payment from Swiss tax.

2. Inthe case of the United States, double taxation shall be avoided as follows: In accordance with
the provisons and subject to the limitations of the law of the United States (as it may be amended from
time to time without changing the generd principle hereof), the United States shdl adlow to aresdent or
citizen of the United States as a credit againgt the United States tax on income the gppropriate amount
of tax paid to Switzerland; and, in the case of a United States company owning at least 10 percent of
the voting stock of a company which isaresdent of Switzerland from which it receives dividends in any
taxable year, the United States shdl dlow as a credit againgt the United States tax on income the
goppropriate amount of tax paid to Switzerland by that company with respect to the profits out of which
such dividends are paid. Such appropriate amount shal be based upon the amount of tax paid to
Switzerland. For purposes of applying the United States credit in relation to tax paid to Switzerland the
taxes referred to in subparagraph 2 @) and paragraph 3 of Article 2 (Taxes Covered) shdl be
consdered to be income taxes.

3. Where aresdent of Switzerland is aso acitizen of the United States and is subject to United
Statesincome tax in repect of profits, income or gains which arise in the United States, the following
rules gpply:

a) Switzerland will gpply paragraph 1 asif the amount of tax paid to the United Statesin
respect of such profits, income or gains were the amount that would have been paid if the
resident were not a citizen of the United States, and

b) for the purpose of computing the United States tax on such profits, income or gains,
the United States shdl allow as a credit againgt United States tax the income tax paid or
accrued to Switzerland after the application of subparagraph @), provided that the credit so
alowed shal not reduce the amount of the United States tax below the amount that is taken into
account in applying subparagraph a); and

c) for the purpose of subparagraph b), profits, income or gains described in this
paragraph shdl be deemed to arise in Switzerland to the extent necessary to avoid double
taxation of such income; however, the rules of this subparagraph shal not apply in determining
credits againgt United States tax for foreign taxes other than the taxesreferred to in
subparagraph 2 @) and paragraph 3 of Article 2 (Taxes Covered).

ARTICLE 24
Non-Discrimination

1. Nationas of a Contracting State shal not be subjected in the other Contracting State to any
taxation or any requirement connected therewith, which is other or more burdensome than the taxation
and connected requirements to which nationas of that other State in the same circumstances are or may
be subjected. For purposes of United States taxation of income, United States nationas not resdent in
the United States are not in the same circumstances as Swiss nationals not resident in the United States.



This provison shal, notwithstanding the provisions of Article 1 (Persond Scope), dso apply to persons
who are not residents of one or both of the Contracting States.

2. a) The taxation on a permanent establishment which an enterprise of a Contracting State
has in the other Contracting State shdl not be less favorably levied in that other State than the
taxation levied on enterprises of that other State carrying on the same activities

b) The provisons of this paragrgph shal not be construed as obliging a Contracting
State to grant to residents of the other Contracting State any persona alowances, reliefs and
reductions for taxation purposes on account of civil atus or family responghilitieswhich it
grantsto its own residents.

3. Except where the provisions of paragraph 1 of Article 9 (Associated Enterprises), paragraph 4 of
Article 11 (Interest), or paragraph 4 of Article 12 (Royadlties) apply, interest, royaties and other
disbursements paid by an enterprise of a Contracting State to aresident of the other Contracting State
shdl, for the purpose of determining the taxable profits of such enterprise, be deductible under the same
conditions as if they had been paid to aresident of the first-mentioned State. Smilarly, any debts of an
enterprise of a Contracting State to aresident of the other Contracting State shal, for the purpose of
determining the taxable capita of such enterprise, be deductible under the same conditions asif they had
been contracted to aresident of the first-mentioned State.

4. Enterprises of a Contracting State, the capitd of which iswholly or partly owned or controlled,
directly or indirectly, by one or more residents of the other Contracting State, shal not be subjected in
the firs-mentioned State to any taxation or any requirement connected therewith which is other or more
burdensome than the taxation and connected requirements to which other smilar enterprises of the first-
mentioned State are or may be subjected.

5. The provisons of this Article shdl, notwithstanding paragraph 2 of Article 2 (Taxes Covered),
apply to taxes of every kind and description imposed by a Contracting State or a politica subdivison or
loca authority thereof.

6. Nothing in this Article shal prevent the United States from imposing the tax described in
paragraph 7 of Article 10 (Dividends).

ARTICLE 25
Mutual Agreement Procedure

1. Where a person considers that the actions of one or both of the Contracting States result or will
result for him in taxation not in accordance with the provisions of this Convention, he may, irrepective
of the remedies provided by the domestic law of those States, present his case to the competent
authority of the Contracting State of which heisaresident or national.



2. The competent authority shal endeavor, if the objection gppearsto it to be justified and if it is not
itself able to arrive at a satisfactory solution, to resolve the case by mutua agreement with the competent
authority of the other Contracting State, with a view to the avoidance of taxation which isnot in
accordance with the Convention.

3. The competent authorities of the Contracting States shall endeavor to resolve by mutua
agreement any difficulties or doubts arisng as to the interpretation or gpplication of the Convention. In
particular, the competent authorities of the Contracting States may consult together to endeavor to
agree:

a) to the same atitribution of income, deductions, credits or alowancesto aresdent of a
Contracting State and its permanent establishment Situated in the other Contracting State;

b) to the same dlocation of income, deductions, credits or allowances between a
resdent of a Contracting State and any associated person provided for in Article 9 (Associated
Enterprises);

C) to the same characterization of particular items of income;

d) to the same characterization of persons,

€) to the same application of source rules with respect to particular items of income;

f) to acommon meaning of aterm;

0) to the gpplication of the provisons of domestic law regarding pendlties, fines, and
interest in a manner congstent with the purposes of the Convention.

The competent authorities of the Contracting States may consult together for the eimination of double
taxation in cases not provided for in the Convention.

4. The competent authorities of the Contracting States may communicate with each other directly
for the purpose of reaching an agreement in the sense of the preceding paragraphs.

5. The competent authorities of the Contracting States may prescribe procedures to carry out the
purposes of this Convention.

6. If any difficulty or doubt arising as to the interpretation or application of this Convention cannot
he resolved by the competent authorities in amutua agreement procedure pursuant to the previous
paragraphs of this Article, the case may, if both competent authorities and al affected taxpayers agree,
be submitted for arbitration, provided the taxpayers agree in writing to be bound by the decison of the
arbitration board. The decison of the arbitration board in a particular case shdl be binding on both
Contracting States with respect to that case. The procedures shal be established in an exchange of
notes between the Contracting States. The provisions of this paragraph shal have effect after the
Contracting States have so agreed through the exchange of diplomatic notes.

ARTICLE 26
Exchange of Information




1. The competent authorities of the Contracting States shal exchange such information (being
information available under the respective taxation laws of the Contracting States) as is hecessary for
carrying out the provisons of the present Convention or for the prevention of tax fraud or the likein
relaion to the taxes which are the subject of the present Convention. In cases of tax fraud,

(a) the exchange of information is not restricted by Article 1 (Persond Scope) and

(b) if specificaly requested by the competent authority of a Contracting State, the
competent authority of the other Contracting State shdl provide information under this Articlein
the form of authenticated copies of unedited origina records or documents.

Any information received by a Contracting State shall be treated as secret in the same manner as
information obtained under the domestic law of that State and shdl be disclosed only to persons or
authorities (including courts and adminidrative bodies) involved in the assessment, collection, or
adminigration of, the enforcement or prosecution in respect of, or the determination of appedsin
relaion to, the taxes covered by the Convention. Such persons or authorities shall use the information
only for such purposes. No information shdl be exchanged which would disclose any trade, business,
industrial or professional secret or any trade process.

2. Each of the Contracting States may collect such taxes imposed by the other Contracting State as
though such taxes were the taxes of the former State as will ensure that the exemption or reduced rate
of tax granted under Articles 10 (Dividends), 11 (Interest), 12 (Roydties) and 18 (Pensions and
Annuities) of the present Convention by such other State shdl not be enjoyed by persons not entitled to
such benfits.

3. In no case shdl the provisions of this Article be construed so as to impose upon ether of the
Contracting States the obligation to carry out administrative measures at variance with the regulaions
and practice of either Contracting State or which would be contrary to its sovereignty, security or public
policy or to supply particulars which are not procurable under its own legidation or that of the State
meaking gpplication.

4. The competent authorities may release to an arbitration board established pursuant to paragraph
6 of Article 25 (Mutua Agreement Procedure) such information asis necessary for carrying out the
arbitration procedure. The members of the arbitration board shdl be subject to the limitations on
disclosure described in this Article.

ARTICLE 27
Members of Diplomatic Missions and Consular Pogts

1. Nothing in this Convention shall affect the fiscal privileges of members of diplomatic missons or
consular posts under the generd rules of internationa law or under the provisions of specia agreements.



2. Insofar as, due to fiscal privileges granted to diplomatic agents or consular officers under the
generd rules of internationd law or under the provisions of specid internationa agreements, incomeis
not subject to tax in the receiving State, the right to tax shall be reserved to the sending State.

3. Notwithstanding the provisons of Article 4 (Resident), an individua who isamember of a
diplomatic mission, consular post or permanent mission of a Contracting State which is Stuated in the
other Contracting State or in athird State shdl be deemed for the purposes of the Convention to be a
resdent of the sending State if:

a) in accordance with internationd law he is not liable to tax in the receiving State in
respect of income from sources outside that State, and

b) heislidble in the sending State to the same obligations in relation to tax on his totd
income as are residents of that State.

4. The Convention shdl not apply to internationa organizations, to organs or officids thereof and to
persons who are members of adiplomatic misson, consular post or permanent mission of athird State,
being present in a Contracting State and not treated in either Contracting State as residents in respect of
taxes on income.

ARTICLE 28
Miscdlaneous

1. This Convention shdl not restrict in any manner any excluson, exemption, deduction, credit, or
other alowance now or hereafter accorded
a) by the laws of ether Contracting State; or
b) by any other agreement between the Contracting States.

2. Notwithstanding the provisons of subparagraph 1 b):

a) Notwithstanding any other agreement to which the Contracting States may be
parties, a dispute concerning whether a measure is within the scope of this Convention shdl be
congdered only by the competent authorities of the Contracting States, as defined in
subparagraph 1 f) of Article 3 (Genera Definitions) of this Convention, and the procedures
under this Convention exclusvely shdl gpply to the dispute.

b) Unless the competent authorities determine that a taxation measure is not within the
scope of this Convention, the nondiscrimination obligations of this Convention exclusvely shal
apply with respect to that measure, except for such nationa trestment or most-favored-nation
obligations as may apply to trade in goods under the General Agreement on Tariffs and Trade.
No nationa trestment or most-favored-nation obligation under any other agreement shall apply
with respect to that measure.

c) For the purpose of this paragraph, a“measure’ isalaw, regulation, rule, procedure,
decison, adminigtrative action, or any other form of measure.



3. For the implementation of paragraphs 1 and 2 of Article 7 (Business Profits), paragraph 5 of
Article 10 (Dividends), paragraph 3 of Article 11 (Interest), paragraph 3 of Article 12 (Roydties),
paragraph 3 of Article 13 (Gains), paragraph 2 of Article 14 (Independent Persond Services), and
paragraph 2 of Article 21 (Other Income), any income, gain or expense attributable to a permanent
establishment during its existence is taxable or deductible (under otherwise applicable principles) in the
Contracting State where such permanent establishment is Situated even if the payments are deferred until
such permanent establishment has ceased to exis.

4. In determining the taxable income for purposes of taxation in a Contracting State of an individua
who renders persona services and who is aresident, but not a national, of that State, contributions paid
by, or on behdf of, such individud to a pension or other retirement arrangement that is established and
maintained and recognized for tax purposes in the other Contracting State shdl be treated in the same
way for tax purposesin the first-mentioned State as a contribution paid to a pension or other retirement
arrangement that is established and maintained and recognized for tax purposesin that first-mentioned
State, provided that:

a) theindividua was not aresident of that State, and was contributing to that pension
or other retirement arrangement immediady before he began to exercise employment in that
State; and
b) the competent authority of that State agrees that the pension or other retirement
arrangement in the other Contracting State generaly corresponds to a pension or other
retirement arrangement recognized for tax purposes by that firg-mentioned State.
The benefits of this paragraph shdl extend for a period not exceeding five taxable years beginning with
the individud's firg taxable year during which the individud rendered persond servicesin the firg-
mentioned Contracting State. For purposes of this paragraph, a pension or other retirement arrangement
is recognized for tax purposes in a Contracting State if the contributions to, or earnings of, the
arrangement would qudify for tax rdief in that State.

5. The appropriate authority of either Contracting State may request consultations with the
gppropriate authority of the other Contracting State to determine whether amendment to the Convention
is gppropriate to respond to changes in the law or policy of either Contracting State. If these
consultations determine that the effect of the Convention or its application have been unilaterdly
changed by reason of domestic legidation enacted by a Contracting State such that the balance of
benefits provided by the Convention has been significantly dtered, the authorities shal consult with each
other with aview to amending the Convention to restore an gppropriate balance of benefits.

ARTICLE 29
Entry into Force

1. This Convention shal be subject to ratification in accordance with the gpplicable procedures of
each Contracting State and instruments of ratification shall be exchanged as soon as possible.

2. The Convention shdl enter into force upon the exchange of ingruments of retification and its
provisons shdl have effect:



a) in respect of tax withheld at the source, to amounts paid or credited on or after the
firgt day of the second month next following the date on which this Convention enters into force;

b) in respect of other taxes, to taxable periods beginning on or after the first day of
January next following the date on which this Convention enters into force.

3. Notwithstanding paragraph 2, where any greater relief from tax would have been afforded to a
person entitled to the benefits of the Convention between the Swiss Confederation and the United
States of Americafor the avoidance of double taxation with respect to taxes on income, signed a
Washington on May 24, 1951 (“prior Convention”), under that Convention than under this Convention,
the prior Convention shal, at the dection of such person, continue to have effect inits entirety for a
twelve-month period from the date on which the provisons of this Convention otherwise would have
effect under paragraph 2.

4. The prior Convention shdl cease to have effect when the provisons of this Convention take
effect in accordance with paragraphs 2 and 3.

ARTICLE 30
Termination

This Convention shal remain in force until terminated by a Contracting State. Either Contracting
State may terminate this Convention a any time provided that at least 6 months prior notice of
termination has been given through diplomatic channels. In such event, the Convention shdl cease to
have effect:

a) in respect of tax withheld at the source, to amounts paid or credited on or after the
firg day of January next following the expiration of the 6 months period;

b) in respect of other taxes, to taxable periods beginning on or after the first day of
January next following the expiration of the 6 months period.

DONE a Washington, in duplicate, in the English and German languages, the two texts having equa
authenticity, this 2nd day of October, 1996.

FOR THE UNITED STATES FOR THE SWIS
OF AMERICA: CONFEDERATION:
(9) Lawrence H. Summers () Kasper Villiger
PROTOCOL

At the signing today of the Convention between the United States of America and the Swiss
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income, the



undersigned have agreed upon the following provisons, which shdl form an integra part of the
Convention:

1. With reference to paragraph 2 of Article 2 Taxes Covered
The reference to "Federd income taxes impaosed by the Interna Revenue Code" in subparagraph b)
does not include socid security taxes. Income taxes on socid security benefits, however, are covered.

2. With reference to paragraph 1 of Article 4 Resident)
Resdents of Switzerland who make a spousa dection under |.R.C. section 6013 will continue to be
treated as residents of Switzerland and will aso be subject to U.S. taxation as resdents.

3. With referenceto Article 7 (Business profits)

The United States tax on insurance premiums paid to foreign insurers shal not be imposed on
insurance or reinsurance premiums which are the receipts of abusiness of insurance carried on by an
enterprise of Switzerland, whether or not that business is carried on through a permanent establishment
in the United States, except to the extent that the risks covered by such premiums are reinsured with a
person not entitled to the benefits of this or any other Convention which provides asmilar exemption
from U.S. tax.

4. With reference to paragraph 4 of Article 10 (Dividends) and paragraph 2 of Article 11
Interest
It is understood that participation in the profits of the obligor is afactor in determining whether an
instrument nomindly characterized as a debt-clam should be treated for purposes of the Convention as

equity.

5. With reference to paragraph 7 of Article 10 (Dividends)

The generd principle of the “dividend equivdent amount”, as used in United States law, isto
gpproximate that portion of the income mentioned in paragraph 7 of Article 10 that is comparable to the
amount that would be distributed as adividend if such income were earned by a subsidiary incorporated
in the United States. For any year, aforeign corporation's dividend equivaent amount is equd to the
after-tax earnings attributable to the foreign corporation's (i) income attributable to a permanent
edtablishment in the United States, (ii) income from red property in the United States that is taxed on a
net bass under Article 6, and (iii) gain from ared property interest taxable by the United States under
paragraph 1 of Article 13, reduced by any increase in the foreign corporation's net investment in U.S.
assets or increased by any reduction in the forelgn corporation's net investment in U.S. assets.

6. With reference to paragraph 4 of Article 19 (Government Service and Socid Security)
It is understood that the term “ other public pensions’ as used in this paragraph is intended to refer to
United Statestier 1 Railroad Retirement benefits.

7. With reference to subparagraph 1 ¢) of Article 22 (Limitation on Bendfits)
a) The parties agree that whether the activities of aforeign corporation condtitute an
active trade or business must be determined under al the facts and circumstances. In generd, a




trade or business comprises activities that congtitute (or could congtitute) an independent
economic enterprise carried on for profit. To condtitute atrade or business, the activities
conducted by the resdent ordinarily must include every operation which forms a part of, or a
gep in, aprocess by which an enterprise may earn income or profit. A resident of a Contracting
State actively conducts atrade or business if it regularly performs active and substantia
management and operationd functions through its own officers or saff of employees. In this
regard, one or more of such activities may be carried out by independent contractors under the
direct control of the resdent. However, in determining whether the corporation actively
conducts atrade or business, the activities of independent contractors shall be disregarded.

b) A payment between related parties isto be treated as derived in connection with a
trade or business only if the trade or business carried on in the firs-mentioned Contracting State
is subgtantia in relation to the activity carried on in the Contracting State that givesriseto the
income in respect of which treaty benefits are being clamed. For these purposes, the recipient
of incomeisrelated to the payor of the item of income if it owns, directly or indirectly, 10
percent or more of the shares (or other comparable rights) in the payor.

Whether atrade or business is substantia will be determined on the basis of al the facts and
circumstances. Such determination will take into account the comparative sizes of the trades or
businesses in each Contracting State (measured by reference to asset vaues, income and payrall
expenses), the nature of the activities performed in each Contracting State, and, in cases where atrade
or business is conducted in both Contracting States, the relative contributions made to that trade or
businessin each Contracting State. In making each determination or comparison, due regard will be
given to the relative sizes of the U.S. and Swiss economies.

8. With reference to paragraph 1 f) of Article 22 (Limitation on Benefits)

The parties agree that, in determining whether one or more persons who are not entitled to the
benefits of the Convention under subparagraphs @), b), d), €) or g) of paragraph 1 of Article 22 are, in
the aggregate, the ultimate beneficid owners of a predominant interest in such company, trust or estate,
a Contracting State shd| take into account, in addition to equity interests that such persons may hold in
the company, trust or estate, other contractua interests that the person or persons may havein the
company, trust or estate and the extent to which such person or personsreceive, or have theright to
receive, directly or indirectly, payments from that company, estate or trust (including payments for
interest or roydties, but not payments at arm's length for the purchase or use of or the right to use
tangible property in the ordinary course of business or remuneration a arm's length for services) that
reduce the amount of the taxable income of the company, trust or estate, in order to deny benefitsto a
person that would otherwise qualify for benefits under subparagraph 1 f).

9. With reference to Article 24 (Non-Discrimination)
Nothing in this Article shdl prevent the United States from applying I.R.C. section 367(€) (1) or (€)
(2) or section 1446.

10. With referenceto Article 26 (Exchange of Information)




The parties agree that the term "tax fraud" means fraudulent conduct that causes or isintended to
cause anillega and substantia reduction in the amount of the tax paid to a Contracting State.

Fraudulent conduct is assumed in Stuations when ataxpayer uses, or has the intention to use, a
forged or falsified document such as a double set of books, afase invoice, an incorrect balance sheet or
profit and loss satement, or afictitious order or, in generd, afase piece of documentary evidence, and
in Stuations where the taxpayer uses, or has the intention to use a scheme of lies (“Lligengebdude’) to
deceive the tax authority. It is understood that the acts described in the preceding sentence are by way
of illugtration, not by way of limitation. The term "tax fraud" may in addition include acts that, at the time
of the request, condtitute fraudulent conduct with respect to which the requested Contracting State may
obtain information under its laws or practices.

It is understood thet, in determining whether tax fraud exigts in a case involving the active conduct of
aprofesson or business (including a profession or business conducted through a sole proprietorship,
partnership or smilar enterprise), the requested State shdl assume that the record-keeping requirements
gpplicable under the laws of the requesting State are the record-keeping requirements of the requested
State.

DONE a Washington, in duplicate, in the English and German languages, the two texts having equd
authenticity, this 2nd day of October, 1996.

FOR THE UNITED STATES FOR THE SWISS
OF AMERICA: CONFEDERATION:
() Lawrence H. Summers () Kasper Villiger



